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The digital music market is not new 1o Central and South
America. InBrazil, around 1999 and 2000, the company
iMusica started to sell music downloading with a vary
limited catalog, vears before iTunes started Lo do business

in the same country. In 2006, the company Terra Networks
launched the service Soncra 1n Brazil, Sonora was responsible
for more than 40% of the digital music merket in Brazil and
laker on was classified as one of the four main platforms in the
mugic industry worldwide, competing with Spotify, Napster
[nternational and Rhapsody, subscription services that were
only available in the 7.5 and a few of other countrias,

This may be considered one of the key factors that has
contributed to the rapid expansion of the digital music streaming
services 10 Latn America, together with the aconomic growith

in some countries, especially Brazil, Mexico, Argentina

and Chile, Thare is no doubt, that Latin America is a big
developing merket, with & strong and intense youlh population,
heavy user of musie, technology and Internet altogether.

In the last decade, debates aver copyrighl law in Latin America's
music industry were brought into attention, especially because
of the growth of high-speed [nternel. penstration and many
transformations caused by the disspmination and transmission
of eopyright protectad content via digital med:a platforms

The legal music streaming and downloading through the payment of corresponding

{ees that later on will be partially revertad to the right-owners of musical works

{i.e, composers, publishers, performers, musiclans, phonogram producers, ete.)
plays a fundamental role in Lhe business enironment. Mavertheless, physical and
digital piracy also needs to be taken into account as the triggermg points {0 many
judicial discussions and, consequently, the legal enforcement of copyright lawr,

Unfortunaizly, onling piracy in Latin America is still very strong. The
widespread popularity of piracy together with the rise of connectivity in the
regicn poses an alarming challenge for the entertainment industry,

A transformation that started recently in Latin America and is developing year
by year is the transition from illegal services to legitimate services, especially
due to the growth of the digital music matket. The improvement of such

usage generates a completely new perception of the music industry in this
region, as illegal [ree services are being transferred to paid or ad-supported
services. In the meantime, the socio-economic scenarics of Latin America could
actually explain the constant pursuit of free content online and, tharefore, [res
slteaming in comparison to the European and North American markets.

The latest financial and social studies show that Latin America is becoming a
Streaming powerhouse causing great impacts by the region’s artists and repertaire.

In 2017, Latin Amenca was, for the eighth consecutive year, the region with
the highest level of growth in revenues arising from the global music business,
With a 17.7% rise, up on 20168's increase of 8.5%. Digital revenue grew by
31.2%, driven by a surge in streaiming revenue of 48.9% that helped affset

841 5% decline in physical revenue. Peru (21.7%) and Chile {14.3%) hacl the
Most notabie growth in revenies, while Mexico, the region’s second largest
Market, grew only by 7.9%. when compared to 2016's 23 6% growth.



Mearwhile, Brazil, considered in 2017 as the largest market in Latin America
and placed 9th in the whaole world, comparing with U8, UK. and European
countries such as France and Germany, returned to an impressive growth of
17.9% after a 3.08% decline in 2016, most likely caused by the pelitica) crisis that
alfected for the late years the economy of the country.  In this regard, Brazil
was censidered a major provider of breakthrough international artists

In Mexico, mars than 60% of streaming music users are tuning in to Spotify, with Google
Play making up 12.3% of the streaming music user share nationwide. Spotify really

dominates the streaming market in Mexico, considering that over 25% of internet users in
2015 said they ware Spotily users, the second highest fiqure in the world, behind Sweaden.
In 2017, Mexico hias a music streaming market volume of approximately US$ 90 million

In Argentina, streaming is the market's largest segment in digital music, accounting
for approximately US$ 44 million in 2017

Brazil had digital music revenue of approximately USS$ 1117 million and a revenua
of approximately US$ 91 million streaming in 2016, with a 52 4% increass only

In streaming compared to 2016, When talking about video, including music
content, YouTube currently leads the position as the most used video platform in the
country, comparing to other socizl media such as Facebook and WhatsApp,

[t is clear that the impact of streaming is especially evident throughout Latin
America. As a direct coincidence, 50% of the total music market s now digital,

This growth in the streaming industry is motivated by highly recognized services,
such as Spotify, Apple and Deszar,

[ this regard, Spotify representatives have stated that Mexico and Brazil may
probably overtake regions like UK and Germeny in tenns of numbear of users,
mostly because of the great adeption of the smariphone use in these countrios,
which provides more aceess to digital music contents

In one sense, legitimate streaming has revohitionized the music Em%ﬂ.“ and helped to
reduce piracy levels. Unfortunately, the business model adopted globally has created
gevere discussions among labels, platforms, performers m._ﬂ composers, the latter 3
complaining in many {errtores about the payments recaived and the revenues spit.

It is fair to say that the rousic congumption through streaming m\mm.inmm n_mﬂ.ﬁ.m more
from ad-supportad models and user upload services than irom paid mzumnnﬂﬁﬂ...
servicos, which reflects the preference of audience for “free’ content consumpricn,

This type of music consumption implies, on & larger scale, & w:wm,ﬂ,. ko the Hcﬂmu
tarm sustainability of the mmsic and entertainment industries in these n.ncﬁﬂ,mm.
Protecting music from being illegally distributed, and ”:mmﬂ.ﬁm. :mnm:::uhu the
recovering legitimate music market Temains a key priority far the industry.

As gxpected, ad-supported models such as YouTube, witich are mostly composed
by content uploaded by third parties, affect in many senses multipte branches

of the entertainment industry. At frst, the music industry became m_unnm_.:mn
abouk the growing power that was YouTube. Howaver, Hmnaﬂ labals, artists .mmu
many plavers of the music industry recognized that this platform was providing
a user-friendly, browser based, fully-embeddable video tool that could be used

to distribute and promots their own videos universally at minimum costs.

Although many music videos online have billions of views, wihich also mm:.mhmnm
huge traffic and ads, numbers of music consumption on YouTube are considerad
shockingly low. According to data released by San-Francisco based Pexeso, .
only approximately 4.3% of the content available on YouTube was 8 music wideo
of & broader music-related content in 2016

From pulilishers and labels to performers and TV channels, almost atl the wm..m
Blayers of the music matkel decided to do business with YouTubso anel launei s



hranded channels. For instance, Vevo, the world's leading music video nosting
service on YouTube, with more than 330,000 videos uploaded, makes licensed
and legal music availahle online, together with major record companies.

However, with the growth of the legal music streaming platforms and paid
subscription services, while YouTube continued to develop in number of users, the
royalties paid to the music copyrights holders have not increasad accordingly.

On subscription services such as Spotify, the payments often depend on the number
of paid subscriptions and the artist’s overall popularity compared to the rast of the
service's catalog. YouTube's payments to rights owners are considered more volatile.
The number of times a video is played, the amount of time spent by a user watching
a video, the number of subscribers of a channel, and the number of comments

of the video are all determining factors on the royalties paid by YouTube.

In short, the monetization of music content available online, including videos
containing music and music videos themselves, is not especially restrict to official
channels supparted by major record labels, Every creator — and this means any
owner of exploitation rights over a video —can monetize his/her own content on
YouTule The videos must comply with YouTube's copyright policies, hesides

the gensral requirements provided in the terms of use. The ads displayed with
the videos are determined automatically based on a number of factors, eg,,
categorzation of the video. YouTube looks afier the payments due on the song
copyright via its deals with the music publishers and their collecting societies.

In wiew of the above, the mismalch between the value that user upload and ad-
supported services such as YouTube extract from music and the revenue returned to the
music community is referred to as “value gap”. This growing mismaich describes how
user upload video streaming services have been relying on online lahbility laws to claim
thal they are not liahle for the music made available to the pubtic on their platiorms.

Bearing in mind the sustainability of the music industry, the value gap is considered
to be one of the biggest threats existing today. In this context, this article will briefly
address the relationship between the multiple agents and the current legislation
gxisting in one of the most promising developing music markets of the world.

All over the world, today, the majority of new artists use YouTube and other
user-generated platforms and social networking to promote their careers ina
fast and inexpensively way. In the past, musicians would start their careers
celebrating agreements with record labels and their payouts would De received
through the sales of albums. The production of music videos, their releases and
{ransmissions were the consequences of an artist's success in the industry.

In this digital world, many up-and-coming artists are being denied the chance 1o
ake a living when streaming companies do not pay them fairly, Nowadays, the
tnline persona of artists plays a major role before their entrance in the traditional
muasic market, which is still important to their career. This lack of fair compensation
i8 erippling for new artists who depend on their eamings to stay in the business.

Inside this complex system, there are always two sides of the same phenomenon:
onone hand, the edvantages of the information lechnology era as the key tool to
loster the dissemination of content, but on the other hand the risk of illegal or unpaid
use of copyright  material as a misappropriation of the rights-holders.

The main aspects of the applicable legistation of the key markets of Latin America
Will be analyzed as follows:

1) Brazj

thwﬂur the most relevant copyright law is the Law No. 9,610/1998 (the Copyright
u., wﬂmmEm: copyrights are split into patrimonial and meral rghts, The
: STimonial rights are the cnes related to the economic uses of the wark, while
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the moral rights are related to protection of persocnal and reputational aspacts of
the work. The moral rights will belong in perpetuity to the author of the worl,
and as a general rule cannot be waived. Therefore, the Copyright Act protects
economic rights and also ensures great 1ecognition to the authors themselves,

The Copyright Act does not expressly regulate the online environment, it
deals with new technalagies (for 1998), and it is fairly understood that tha
same authorization process to use and exploit work of art in the physical world
is also applicable to the digital exploitation, if desired by the parties.

In Brazil, the current discussions about digital music platforms are directed 1o
streaming services business models, which are divided into two general categorias:
1] non-interactive and interactive services, and
H) music downloads. Although user upload video streaming platiorms
such as YouTube are classified as streanming services, YouTube has
actually some sui generis characteristics. Nevertheless, there is giill an
analytical struggle in YouTube's understanding as a device {or access to
culture or as simply a productive practice, witch functions together with
different agents and has |ts own aclivities and source of income.

Public performance rights are covered by copyright law in streaming services
as well, allowing the rights helders to authorize or to prohibit royalty-free or
for compensation commercial use of their works and performances, The rights
hioiders have Lhe akility therefore to make their waork availatile to the public in
a manner that any person can access at a time and place of their choice.

ECAD (the Central Office for Collection and Distribution) is the sole institution
respansibie for the collection and distribution of music public performance
rights: ECATD is managed by seven national music associations, 1o other words,
collsclive management organizations, representing thousands of national &nd
international right-owners of mosical compositions and sound recordings.

Fm._u.:___ ECAD distributed more than USS 300 million to appraximately 259,000
artists and associations in Brazil. This figure demonstrates an increase of _
36,7% compared to 2016, and also establishes the importence of streaming as &
comtributor to the distribution of royalties regarding public performance Tights

The collective management of musical rights is therefore the sxercise of copyright
w..& related rights by organizations acting in the interest and on hehalf of ﬁ.wm. .
‘n.mwnm E__q.H._mHm. Individual management of rights is virtnally impossible for many
naEEmmnE uses ﬂm ‘HE;.S‘ For instance, an author would not be anle to contact EVETY
wﬁﬁﬁ B&n. television stations, music streaming platfonns to neqgotiate licenses )
and royalties for the use of his/her warks. Licenses for musie H“_cu.:.n perlormances
are, therefore, commonly administered by performing rights societi mm. -

Mwuﬂwmm:mi country, Brazil does not have provisions akin to those of [zir u=e or
o ng. However. the Copyright Act brings an exhaustive list with limitations
Tights of the authors that can be raised as a potential defense.

M_gﬂuﬁm_mz Brazil does not expressly have a safe harbor legislat
2 _ﬁmhﬂmn&n _m_....q or regulation regarding fair compensation an
Bgal provisions applicable when it comes to protect mus:

The La .

ot mHnE Mm.“. __.m.mmmamn;m‘ﬁ.&m Brazilian Internel Act) sets forth principles, guarantees,

Tanso rhk MMm:Q:m for the use of the Internet in Erazil. The Law establishes the

‘B alen Hﬁqwnmnaw_m MMHWM%M%BH and access to information and cultore as ley principles,
iity exemption for Internet aa; v — ; 1

“81on for other Iy net access providers and a safe harbor

ernet service providers (although not applicable to copyrights,

icm for conyrights, as we
d the value gap issue, there
cal works available online.

‘|. 1 i T -
mﬁE.. licant Iestrictions to the widely

recogunized digital removal mechanism

i T AS Notioe and ¢ g .

Enﬂmr_ < n__.,.m.m..ha takedown were applied after Lthe Internat Act became in
of 18 Brazilian juris
” :wﬂmﬁnmbn .n_hm

ciotion. This law slates that, in order to ensyre freednm

vent censorship, an Internet ssrvice provider shall only be




subject to civil iability for damages caused by virtue of content generated by third
parties if, after specific court order. it does not remove the infringing content.

Copyright infringement was exempted from the referzed courl order requirament to
the safe harbor of Internet service providers. Therefore, the liability of the Internst
service providers for damages arising out of content generated hy third parties,

in the case of infringement of copyright or related rights, continue to be governed
by the copyright legislation and the case law (for instance, Superior Court of
Justice. Google v. Botelho Indistria e Distribuigio Cinematografica Lida).

This means that today, in Brazil, the international known notice and take down
mechanism is applicable for copyright owners to try to control de illegal exploitation
of their work on the weh,

Although indiscriminate content removal from websites may he detrimental to
fundamental Constitutional rights, such as access to information and freedom of

‘expression, and the notice and take down mechanism seems burdensome to the

anthors' and rights owners perspective, it can actually bring some legal certainty to the
copyright environmenl, This discussion is rather still incipient in Brazil and it is fair to
say that global tendencies that comes from U.S. and Europe sre mostly followed locally,

Ancther mechanism that is becoming useful in Brazil is the site biocking or bBlocking
injunctions, which was appliad in one of the most famous police operations regarding
illegal downinads: the “Barba Negra" operation. Upon an investigation led by

the Federal Police, the Federal Court ook down four big illegal film downloading
yrebsites. Those webhsites received more than 100 million monthly visitors.,

Alihough blocking injunctions have already been applied by some courts in Brazil,
there is still controvarsy ahout the validity of this type of action. Given this scenario,
there are two Bills under discussion in the Congress and the Senaie expressiy
allowing the use of this conurt action.

Moreover, many composers have also recently arqued that they ware
not receiving proper payment from YouTube, which leaded to one of the
most discussed cases aboul music rovalties in Brazil lately.

Google, represanting YouTube, filed & complaint in court against ECAD and
UBEM, the association of music publishers and compesers, secking a court
order determining the terms of a license agreement between the parties

in order to make the payment of copyrights related to content available on
YouTube to both entities, In order Lo satisfy those dghts, Google also asked for
the complete list of works that are part of ECAD's and UBREM's catalog.

It was found by the first instance court that the amounts owed by Google to

ECAD for the performance of works cover only the live streaming on YouTube.
Therefore, the streaming of music videos by users should he identified as individual
Performances, thus not public performances and also not chargeablz by ECAD.

The lower Court found that the royalties previously charged by ECAD and
UBEM were excessive, denoting abuse of rights, in terms with Atticle

187 of the Civil Code. Additionally, the parameters established by the
Copyright Act should be considered in regards to the charge of licensing
fees, such as reasonableness, good faith and local customs.

In concluston, the Court heid that Google should pass a percentage of the advertising
Income from the music videos directly to the music publishers and nol to ECAD.

The percentage due to ECAD is of the advertising income regarding live streaming
EwnnﬂEwm& as public performance) on YouTube. Google, ECAD and UBEM appealed tr
higher courts and are pending judgement befare the Court of Appeals of Rio de Janeirc

Emﬂ.mwnwmmmm. the parties are negotiating an agreement in order to extinguish the
ongoing lavesuit.

ﬁ. . b



In this regard, Goagle and ECAD have reqmestad the dismissal of the case due 1o the signing
of an agreement between both parties. This request was followed by Google and UBEM's
pleading demanding the suspension of the case for 30 days, giving more time for their
negotiations. The Court has not issued a Ainal decision about the parties’ requests yet.

This case is an indication of the situation of composers in Brazil and therefore
illustrates the value gap issue inn Brazil

ifj Chile

In Chile, the relevant copyright legislation is the Chilean Iniellectual Property Law, Law
No. 17,336, which reguiates the nature, duration, ownership and exceptions of copyrights
works, permitted acts in relation to such works, including meral rights, and provides for
civil remedies and criminal offences for copynight infringement; neighbouring rights

of artists, interpreters and performers, of phonogram producers and broadeasters.
Adthough it is not explicitly stated, it also requlstes digital rights management, such

as streaming and digital media, and Internet service provider limitation of liability.

Fair use was introduced in the law by the 2010 copyright amendment, in order to comply
with one of the commitments resulting in Lhe signing of Free Trade Agresment

with the 1.8, and to reflect the changes in the music prowided by technological and
digital innovations. There are the standards used in determining whether a

perticular use is fair or not.

The limitation of liability for Internet Service Providers {ISP) is now part of
Chilean copyright legislation, determining that an ISP is exempt from liability if
infringing copyright content is removed as soon as the content 1s detected in thelr
systems: The ISP must be officially notified through a legal notice issued by a court.

The Law acknowladges a senes of neighbouring rights o artists and performers (actors,
singars, dancers, musicians, among others}, empowering them £o authoriza or forhid thieir
broadeasting and to receive payment for their public use, notwithstanding copyights

Collective management of copyrights and neighbouring rights may be conducted in
Chile by non-profit corporations that have the sole purposs of managing collectively
copyrights and neighbouring rights, and that have obtained authorization to operate
from "._._m Ministry of Education. Said entities are obliged to accept the mansgement of
eopyrights and other intellectual property rights that have been entrustad to them.

Inthe case of use of phonograms or their reproduction for radio or television
broadeasts, or any other public form of communication, the user is obliged to
pay remuneration to the artists, performers and to the producers of phonograms,
and the collection of the phonogram performance rights must be carried out

by performing right society representing them. However, in no evenl may the
authorizations granted by said performing right society limit the power of the
Sopyright holders to manage their works individually in the case of single uses.

The wmﬁ Players consist of creators, music labels and collecting societies.
Traditionally, the mariet was entirely dominated by the local branches of
Emgwﬂcbm_ iebels, such as Sony Musio, Universal and Warner. Howevear, overtime
many independent record labels, communications agensies, online stores and digital
EmﬂEcﬁoﬁ platforms associated to form IMI Chile - Association of Independent
Music m”dm:mﬂw of Chile, whose aim is to encourage the production, promotion,
marketing and export of Chilean ertists and their phonographic productions.

M_wm tollecting societies have become increasingly aware of the diversity of digital

Rﬂm—ukwﬂﬁm ¢§mﬂumm QEEm.mmn have issued updated taxes to reflect the new means

menw_MMqu;m ble naﬁﬂ:mﬂmu.iowwm“ In Eu..m context, the Sociedad Chilena de

B O Autor (SCDY) m_.,ﬁ Sociedad _mm Productores Fonogrificos v Videogrificos
le [PROVOFT) remain as the main collective management organizations.

From g |

Egal point of view, Lhe valus gap issue has not been a prioity in the

Chils e
lay Wﬂﬂ legisiative agenda. However, it is worth mentioning that in 2015 a

was approved that marde it mandatory for broadsastors to reserve, al




least. 20% of their musical repertoire to Chilean artist or worlis, becoming in
effect a legal quota on the percentage of music they could broadcast

Although this doss not tackie the issue of the difference in value among the
different digital platforms, it did intend to fight the perceived inegquality betvwreen
foreign-created and local works.

iii) Argentina

In Argentina, the value gap issue has reached a significant discussion. The music
industry's efforts to tackle the unauthorized nse of music have so far proved
unsatisfactory and it therefore complains that unlike subscription services, like
Spotify, the contribution of other internet services in royaliies is significantly lowr,
despite of the high number of consumers listening to masic through Internet,

Argentine legislation has no provizions applicahie to the content uploaded
by users or safe harbors. However, there are judicial actions and agreemsanss
that help to try to keep unauthorized content off the platforms,

The main players involved are the collective societies AADI (ie. Asociacion Argentina
de Intérpretes) and CAPIF (Camara Asgentina de Productorss de Fonogramas)

and the intermediaries, who are all facing a differant arena where niles are

unclear. In Argenting, the law establishes that collective societies have the powrer

to represent and collect for all naticnal performers and phonogram producers,

and said law is mandatory. However, the "making availabie to the public” is not
within the felds for which the societies can cellect and is therefore, in principle,

an area where performers and intermediaries are free to work oul agreements,

The fact that the “making available to the public” has not been, so far, assimilate
to the right of communication, remains a debatable issue and may change if the
courts have the chance to study this issue and voice a different opinion,

In Argentina, the liability of 18Ps is a matter that is still under disoussion. Despite several
gttempts to regulate this issue, there is no legislation in Argenting which addresses ISP
liability. Currently, there are three Bills on the subject before Congress. In this context,
when considering this matter, the courts have applied the principles of general civil law.

The decisions issued by the courts are central to understanding ISP liakility in
Argentina. Though originally discussions focused on whather strict liability or a
standard of fauit should be applied, in its latest related decision {(Argentine Supreme
Court, "Gimbutas, Carolina v. Google, Inc”, 2017) the Supreme Court confirmed the
decision of the lower court, and reaffirmed thal ISPs are anly liable for third-party
contents once they have actual knowledge of lllicit contents and fail 1o act diligently.

In addition, it also specifically stated that an ISP may #lso be linble if they act as moe
than mere intermediarics and take an active role in connection with the third-party
contents. The definition s to implication of “active role” are still under discussion.

The Argentine Copyright Law dates from 1932, Although it bas been amended since
then, it is still outdated, Nevertheless, there is a current possibility of amending the
Copyright Law according to experts’ debate. Some of the aspects of the Copyright
Law that have been raised in this context include the need to update regulations

to respond to new technologies and to have clearer rules on collecting societiss,

The current and challenging issues brought by the digital era will definitely
facilitate the development of policies that may help bridge this gap.

iv) Mexico

The interpretation of the term right of comnunication/making availsble to the public
Within Mexico is based cn the Mexican Copyright Law (MCL). Of note however, is
that the term communieation to the pubiic can mean only a communication to persons
Mot present, however, the tarm in Mesico has & broader meaning and communicalion
0 the public can be seen in a public communication to persons who are present
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When interpreting the term communication to the public, the Mexican courts
must always remain within the scope of articles 4 and 27 MCL, which illustrates,
among othar parameters, the different methods for which an author [or the holder
of the economic rights) may communicate (encompasses any transmission of
protected works or performance irrespective of the technical means or process
employed) to the public (unspecified numbear of poiential addressees and [or profit-
making purposes) the protected works indicating the below classification:

Art. 4. The worls gualifying for protection may bhe:

g} interms of their communication:

i) disclosed works: those that have been brought to the notice of Lhe
public for the first time in any form or medium, either entirely or in
part, in their assentials or by means of a description thereof

ii} unpublished works: those that have not heen disclosad)

iii) published works:

h} those that have heen issued, regardiess of the method of repreduction
of the copies, provided that the number of the said copies made
available to the public reasonahly meets the exploilation requiremenrs
of the said work, estimated according to the naturs thereof;

¢) those that have been made avaiflable to the public through storage
in electronic media that allow the said public to obtain hard
copies thereof, regardless of the nature of those coples;

As in any other country the ‘making avatlable’ right is exclusive for authors,
performers, publishers and ‘phonogram producers as well as broadcasting
organizations’ o anthorize or prohibit the dissemination of their works and
other protected material through interactive networks or any other media.

MCL also [oresees that all the aforementiioned, which may have respectively
effected the first fixing of their periormances, public communications, first fixing
of the ssunds of their performances or the images on their audiovisuals or their

broadcast communications outside of the Mexican territory, shall benefit from
the protection accorded by this law and the international tresties on copyrighe
and neighbouring rights signed &nd ratified by the country, which may allow
(lato sensu) both, local and foreign record producers, Lo have an exclusive right
to cover the use of their phonograms in the Mexican digital environment,

Article 27 of the MCL vest owners of economic rights (author ar holder of the

economic rights) with the legal ability to authonze and/ior forbid the public

communication of their works to be protected under this law, either by

&) public prasentation, exhibition, recitals or public performances or else
through telecommunication puhlic access {including the transmission or
retransmission of the works by;

b} cable;

c) optic fiber:

d) migrowaves:

e) satellite:

f) any other comparahle mMeans)

We Hmﬂ then conclude that MCL recognizes that the dissemination of phonograms
E EEE networks such as the internet, constitutes a primary form of W:EE. Letion
WM music, and therefors should be su bject to the control of the rights owner
rthermaore, as foreseen in Art. B WCT and Att, 10 of WPPT, Mexican provisions
Mwﬂ,wm also znﬂﬁﬂman i the sense that it is the accessibility of the phonogram
Ork—the potential for it to be received ar pereevad by membears of the

Public—that is the decisive factor to be considered available to the public.
MC i S
= L provittes limited scenarios e estalblish liahility exempiions on sconomic

] é_n_n: should also be applied to music matiers. Under this soenario, alreacly
: WM. Works may enly be used in Lhe following casas without the consent of Lhe
Wher of the economic rights and witlhout remuneration, provided that Lthe normai




exploitation of the work 18 not adversely afiected thereby and provided also that
the source is invariably mentioned and that no alteration is made to the woric:

i} gquotation of texts, provided that the amount guoted may not be considered
a substantial, simulated reproduction of the contents of the work;
reproduction of articles, photographs, illustrations and commentary
relating to current events that have been published in the press or
broadeast by radio or television, or any other communication media,
linless it has bean expressly prohibited by the owner of the rights;
iii) reproduction of parts of the work for the purposes of
scientific, literary or artistic criticism and research;
O time reproduction of a literary or artistic work as long as It is
1} in a single cony,
ii) for user'’s parsonzl and private use, and
i) without gainful intent. Legal entities may nol avail themselves
of: the provisions of this subparagraph uniess it is an educational or
research insttution, or if not devoted to commercial activities,
v} Archive or Librery one single copy reproduction of works [on
exclusive security and pressrvation reasons, if the work is out
of print, no longer catalogued and liahile to disappear;
wi) reproduction for the purposes of evidence in a judicial or administrative proceeding,;
wii) reproduction, communication and distribution in drawings, paintings, photographs
and audiovisual processes of works thal are visible from public places.

i

e

This said, use of performances, phonagrams, audiovisuals or broadeast materials
shall not constitute a violation of the righls of the performears, phonograms
and/or audiovisuals producers or broadeasting organizations where:

i} no direct economic hensft is sought;

i1} only short fragments are used for information oo current events;

iii) the use is made for educational or scientific research purposes;

1t is clear that Mexican law does not have legal provisions comparable to
E-commerce Directive and/or US safe harnor US for the contant uploaded by
ugers, but only the provisions mentioned above based on the MCL and nenwr
Supreme Court'’s rule in which right to freedom of expression and copyright
on the Internet convergsd, based on which we mmay predict andfor anticipate
the future legal expectations Mexico will have in this special mattar

On June 2017, Mexico's Supreme Court ruled in a case in which the right to
freedom of expression and copyright. on the Internet converged. Thers has
been some legal proceedings initiated in Mexico against the administrator of
websites focused in the public communication of music works and phonograms
without the authorization of the right holders, During such procesdings.

the claimants {right holders) requested the implementation of preliminary
injurictions against the administrator of the websites and the Internst service
providers asking for the total blocking of such infringement websites.

One of the ISPs filed a Constitutional procedure egainst the official action issued by the
Mexican Trademark Office {MTO) ordering the blecking of the wehsite, arguing .ﬂ.__m
violation to constitutional rights of freedom of expression and access Lo information.

A Federal Court issued a ruling invalidating MTO's official action containing
the order to block the website by stating that such official action was not
the result of a proportionality analysis. Due to the important consequences
o be dacided in this case, Mexico's Supreme Court exercised it power

10 rule in this case considering the relevance of the same.

I this context the Supreme Court of Justice in Mexieo recognizes that the Internet
18a fundamental mean 1o exercise the freedom of expression and opinion. In this
BEnGe, the Courl stated that the Mow of information through the Internet must be {res
and thus limited as littie as possible, which means that it can be restricled under
BXCeptional and limited circumstances and only a5 foreseen in applicable laws




The Suprame Court pointed out that restrictions to freedom of expression
on the Internet will be legal only if meeting the lollowing scanarios:

i) it must be provided by law,

i1} i must be based on a lagitimate purpose, and

i) it must be necessary and proportional,

On the ather hand, the Supreme Court emphasized that content in the
Internet must be categorized in three different aspects, which are:
i) those that constitute a crime,
i1} those that are not punishabie a8 a crime, but can
justify a restriction and a civil suit, and
iii) those that do not give rise to criminal or civil penalties, but which cause
problems in terms of tolerance, civility and respect for others

This said, each of the referenced categories will require different legal and
technological solutions. Only for the first category of content (those that
constituie a crime), generic restriction on websites will be justified [blocking).
In the olhar twa cases, restrictions muost refer to a specific content.

Nonetheless, it is worth mentioning that the Court failed to conside: the
technical problems as it is impossible to block specific contents on a wehsite.

We may deduct from the latest Mexico's Supreme Court herein mentioned rule that
Mexico might be considered to he promoting safe harbor formulated with the vague
standards of the referred three categorized aspects mentioned as Internel contents.
Moreover, by privileging the exercise of freedom of expression over copyrights,
although the Supreme Court has not vet ruled anything regarding the 1SPs chligation
to adopt and reasonabiy implement policies which may provide for the termination
of subsecribers and account holders of such ISPs who are fepeat infringers [as
foresean, for imstance, in the EU directive or in the Digital Millenninm Copyright Act
(DMCA) and the U3 Patent and Trademark Brieficg on ISP Liability in the US),

However and on the other hand (almost simultaneously to the issuance of tha
aforementioned Mexico's Supreme Court rule), on August 2017, in a rather uncommon
furn of events, the Mexican Trademark Office instituted ex-officio claims for copyright
and trademark infringement against Mexican company "Spertflix”, on allegations of
broadcasting centent allegedly owned by other media companias (such as Televisa, TV
Azteca, Fox Sports, ESPN, TNT and Univision) and of using a number of trademarks
registered to a number of media and news companies, without suthorization. Oddiy
enough, "Spertlix” does not appear to have commenced 1o operate while their webpag:
advertises the services yet clearly indicates that they will only be availahle soon.

The fact that the Mexican Trademark Office has instituted legal procesdings againsl
this company is surprising 1o say the least and raises questions on the reasons behind
the decision to file suit ex-officio, as well as conceins on the cutcoms of the cases

on ek least two considerations: Does the Mexican Trademark Office have sufficient
legal standing to institute the claims when the potential affected parties are private
companies? And, could violations to third party's rights be demonstrated when

the alleged services are yet o be availabie to consumers? Until today, no rules had
been issued in this case and will have to wail for final resolutions in this case

This can be considered the first steps in Mexico to start discussing and regulating abo
total and/for partial wehsite blocking in Mexico and to analyze the positive or negative
Impact to the efforts of copyright holders to fight illegal contents in the Internet,

The histary of digital music market in Latin America dates back the late 1990'.
Today, Latin America stands as a key market, with a heavy use population

for music, technology and [nternet consumption. It is clear that the impact

of Slieaming is especiaily evident throughout Latin America. As a direct
Coincidence, more than 50% of the total music marks! is now digital,




Dehates gver copyright law in Latin America’s music industry were brought nto
attention lately, especially because of the growth of the high-speed Internet
penetration and dissemination of copyright content via digital media platforms.

It 1s fair to say that the lack of a propsr regulation in relation to the value gap issue
makes the discourse even more wide and open o many interpretations. However,
the technological advances and the music industry's own flow toveards the attempts
to regularize the payments made to the right-owners regarding revenues from ad-
supported platforms reinforces the idea that Latin America follows the global trends.

The ongoing discussions aboul the subject still bnng several questionings
and unanswered queries, but this will definitely be useful for the development
of new policies and adoption of measuras in the near future.

After all, the exponential economic growth of Latin America just evidences its
search for music content through streaming. [n this context, it is highly likely
that music will not, under any circumstences, be forgotten in the gap.
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